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FAX R04:786-1951
Virginig Rciay Serviees

The Honorable Stephien H, Mastin 30225 . ;2?

Membgr, Senate.of Virginia.
Post Office Box 700
Chesterfield, Virginia 23832

Dear Senator Martin:

1 amy respending 16 ° your fequest for an offictal advisory opinion inaceordance with §2:2-505 of
the Code of Virginia,

Tssue Presenfed

You ask ‘whethér a Virginja- Iocah‘cy fay adopt snd apply any ordinance, standard of other
requlrement to-an alternitive orsite sewape sysfem. that i SO --mgent thaﬂ 1y addzilon tc}s orotherwise
exceeds the: regu!' tols, standar__( and requuements iof the Virginia Depamnent of Health, where the

quirerent could result in the. derial of the right to
: /hen sewers Verage: dlsposa! facilities are umavailible and when the proposed
system zs eﬁak. ype: that has been pproved by the V:rglma Department of Healthfor use fn the particular
circumstances and-conditions in which it is to be operating.

Response

It is'my opiinfon-that a Virginia laeality cannot adopt requirernenis and standards for-alternative
onsite sewage systems that are In. addition to ot thore stringet than those enacted by the Board of Health
and administered through fhe Virginia Deparzment of Health when. the conditions set forth iy § 152-
2A8H(CY exist, namely that (1) there is fio sewer or sewerage dtsposal facility -available and {ii) the
-altemnative-onsite sewage-system has been approved by the Virginia Degartm it of Health for usé in the
particularcircumstances-and conditions th. which the proposed system-is to be operating.

Background

Altgrnative onsite sewags systeriis, gs well as-convenfional sysigins, fre régulated by the Virginia
Department of Health, In. 2009, the General Asset bly.directed the Board of Health, by the endctmerit
clase of § 3214163 6 o *‘adopt regulations esfabhshmg performance requiréments and borizontal
setbacks necessary- to -protest pitblic health and the environment for altemative systems permitted
pursuant to the Board’s regulations xmplementmg this chaptei Such regulamo;as shiall contain operation
and mamt’enance requn'ements consistént with the requirements for- alternative ansite Sewage systems
contained in-§ 32.1-164.”" Pirsuact o, this enactment languagé, the Board of Health did enact regulations

12009 Va. Acts chs 220,7296.
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prowied in subs CHot: (D) ihat Iocaﬁnés s_hall,,not I@qml‘? mainteiance stas.zda.xd" ,d raqu.!.,r..emen.ts fﬂr
alternative onsite: sewage systems that exceed those alfowed under or-establishied by the State Board of
Healtl pursuant to.§ 37,1-164."

in 2010; you asked. this Office: whether § 15 ”QlS’?{C) operated to prevent.a Eocahty from
requiring; by o dinance, that a landowner obtain a special excepﬁon to the.zoning ordinance i order fo
constriict an ‘alterfative dnsite. sewige syster under the circiinstarices contemplated by"subseutlon (C)
In response; this Office opmed that § 15.2:2157(C) prectuded such a Toeal requirenrent provided that iy
there was o sewer ‘or sewerage: disposal facility: available and {jiy the aliernative: system had been
approved. by the Department 61 tise in fhie cffcumstances and tonditions: ifvwitlch the “proposed systefu is
to.operate.” In so opining, this Office obsepved the following:

Pursuant to"[Va.-Code § 15. Q—ZISY(A) and (C)]; the special exception requirement may
bevalid only if a public sewer is availible and. offered to the individual seéking to install
the: d}tematwe igite sewage system The iocahty ratams the generai authorltv pursuant:

eff'ectwel'“ would ive the» local
ultinot permi tied by that subsgetion.!

‘ %overmna body‘-
‘thie optxon to pr0h1bit the System,

Subsequently, this Office receivid an opinion.request tetter froni Delegate’L. Scott Lingamfelter,
asking;

1} Are the ‘strictures dne V]rg:ma Cﬁvde Section § 15.2-2157 limi‘t’ed tor maintenance‘-.

-adopi; requzrements cthier ha.
thiose set. forth in the i}epartment gf Hea‘tih regulauons??{ I

certam Lequzraments for altematw onsite sqwége systcms depend ng upomhe demgner of .the system, S‘ee 12 VA ‘
ABMIN CODE. § 5:613<10.through 72 VA ADNIN. CODE, § 5-613210.

¢ See 2009 Va, Acty chs, 786, 846; Va. Tope AxN. § 13.2-2137(0) (2012).
* Section 15.2-2157(D):
52010 Op Va Ay Gen 53

7 A_th_ _d qucstmn which dealt’ with recommendations for législation in the- event either question was answered
in the affitmative; Is:not material fo thi mquuy Letterof L. Scoit ngamfelter, Mentber of the Vrrglma House of
Delegatesto-the Honorable Kennefl T. Cuccinelli, Jr., Attorney-General of Virginia fAugust3, 2011},
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“This Office responded.by letter dated March 9, 2012; opining in response to:the-first question that

a. locality may niotadopt & mamntennce Standard” that. exceeds the sfandards set by the State Board: of

Haalth-and, thys, that the specific bond requ:rement detailed in the facts:of the letter w: impermissible
pursuant. to: § 15.2- ZES’T{D)S Iry response to. the second question, this Offi ce o ined: that a rmnu
mantenanice standard that s¥ceeds stare reguiai, ns T notE violaton of § 15 2 1
{such standards] do not finction soas to m wifeck ban fhease oftan alfernative system where.the state
regulations. wonld allovs for it operation.””

You indicate that cerfaii. Tocalitiesthave infrpreted. the March 9, 2012, opinion-of this: Office to
authorize the- adoption and enforcenient of ordinances reqmrmg more sfringent standards for alternative
on51te sewage systems than thgse reqmred by the Vii inia Department of Health Where th ere: i no. sewer

systems mect the cntei ia. esiabhshed by fhe V{rgu'a Department of Health foz use }n the pamcuiar
circomstances and conditions in which they are fobe. operating, the locality has informed the applicant
developerithat it 1§ suspending 'indefini ly the: disposition of His apphcations for: dlterriative Systeins.
where: the. applications: do. not: meet the locality’s tmore stringent requirements. for the. gystems;
specifically, that there be fewer than 10 ffiches From the watér-table for mound systefis and fewerthar 12:
frichies fromi the witer table for drip system s,/ You conclude that, Tor this property; the apphcatmn of the

loeality’s:more stringent ordinance, effectwe]y prohibits the use of alfernative onsite sewage. systems..

You also report: other exampies of lcscaht:es fmp]ementmb more sta mgent: lequnemcnts for
alternativé onsite sewage systeins e
imore stl mgent Eccal,._.

subd;vlslons amf a reqmrement that the treatméni éystem for a dwalhng exceedlﬁg 7500 squa're' ‘eet i
hvmgg,areamust b ovet-des 1gned f)y 50 percent,.

Applicable Law:and Discission

Pursnant & Virginia Code § 15.2-2157(A), whemsewers orsewerage. facilities-are not. available, g
locality has the general, astliority 1o, egulate;™ 111spect and require the installation. and. maintenanes of
‘onsite sewage systems in.orderoprotect publie health. A county-or-town alse has the-general autherlty
0 deny applications for cusite sewnge systerms when the locahty has. adopied a master plan for sewers,”

g2@1'9 Op. V. AY.Gen. No. 11100, available of
tigthslwrww,ag, virglala:gov/Opintons¥s20and%20Legal ¥ 20R esources/Opinions/201 26pnsy. 1l
100%20ngamfelter pdf.

2 Jd; at3:4,

1 -See 12 VA, ADNN, CODE, § 5-613-80, Table fprawdes the, mininiain’ vertical separauon distince to-8
hmmn g featine,

Y Section 15, 2-2157(A) wds amended. in 2005 to desxgnate the: first paragiaph as subsectmn AAJ, but the:
-guthorization for Toealities. o, régulate pnsite sewage:systems p fed that amendment; 2005 Va, Acts. ch,
That broad authority was.restricted by-the General Assembiy 3.2009 amendments adding subsections (€, {D): and
8 15223357, 2009 Va. Acts chs. 786, 846-

B See eg,§ 15 22126 20712y (tequiring notice and publ;ohearing for the estabhshynenf or extension of sewer
systems: té serve three O mare: ‘connestionsyy § 15 23127 (2012) (authoriziig localities to disapprove sewags
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Alihough localmes have ﬁie autherity tc: regulaie onsﬁe sewage: systems §

£ 'stem that have bef:n

pre
appr"’ vedby 1 tha Virgm o Dep artment of Healt i el it
notavailable.” Furiiéimore, i subséction ;{D} the Iegislatur mandated ihat leca’hues “shall riot requlre
mamtenance siandards and requsrements f i jj‘j___' . j Vs _?- yste ; el ose,aﬂowed

the regulations ()f the State Boa,rd of Health iy 111c1ude “standards for ihe d_, FiR construction
installation, modification and operation of sewerage systems™ as well as-“performance requirements for
nitrogeén discharged Fromi alternative onsite sewage Systems thiat protect public: healits and gragd and
surface water, quahiy 15 The Board’s Alternative Onsite Sewage Regufauons which are a supplement to
1ts Sewage Handting and Dispesal. Regulations; 15 provide a definition: of maintenance and presmbe
alii:mainteriance and perfommancefstandard% vertical sepatation; and, Horizontal sefbiack fequirements

iich must be met: by. the owne
Dfsposal Reguilations also provide fof minimum reserve atea requirements ¥ for the: desagn ‘of & §ystem.

As nofed above, localifies do:have the general authority- pursuant 0. § T52:2157¢A) to tegulate:
sewage: systems withis: thelr bpundarles ag long as that tegilation does provide; for inainténance
standards or requirements-iniexcess-of those articulated i heﬁBmard wof Heal
§ 15:2-2157(D). The Dieceriber 3, 2010, Opmwn of thig Office deliieated penmsmbie and. 1mpermissabie:
local ordimance requirements: for aliemative systems. First, the Opinion found that Tocalities. fuaynot
adopt mainfenance: standards for alfernative systims that exceed. thoss romulgated by the Board of,
H 1" igalities are’ auth" uzed 6 feguiate mspect anid (¢ y apphcamus for altern,atwe systems

ad apro

deninl of ‘suchan: a‘ppizga‘;mn.

The March:$,. 2012 Opxmon of thiy Office: is congistent with the December 3; 2414, Opm;on i

Fhat it finds that-where public sewage facilities are available-to: a landowner, localities may indeed adopt
standaiids arid reguiatxons Tor alternative systems that/sXcded thoge: promuigated by the Board of Health

systcms {f fhe leoahty f m:is for cerfam TEASONS: thaf the sewage: system ignot g:apable Qf servmg the proposed mlmberf

of colmec’swps'b § 1522128, infFa.

8 (2012} {“Noﬁvithsfandmg any other-provision of general Taw relatiing to the approval of
sewage 8y eunt§, the governing body ol any county-or town which has ﬁdopted-a masterplan for asewage system i

mhabltants ofthe counfy AT wa
” Bection 15.2-2157(6).
B ? Section 321 !'64(E)(3}'& "(i 5"‘?(2@1“1 ).

t ompo‘ Tt .
"Mamtenanca sHall fiot mclude replacement of" ‘tanks dramﬁeid pipifig, ] 50 .

construction petmit 4nd an installer”y; .see: also 12 Vi, ADMIN CODE § 5—61::-80 (pmwémg perfcrmance
requiremenits-{or alternative:systems).

1% Sog 12 VA, ADMINCQDE: § 5-610-710.

- arid designet: of the Sewage system 7 The Sewage Haudling and:

¥ Regulanons asrequired by:

ing: such. standards is: without author;zatwn i"mm the Geuerai Assembiy 1t’ i enforcement could

cation for 4 'sewage system if such defial appears 10 it1o Be i the best 14 érfaat ofthe:
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and implemented throughthe:Virginia Department.of Healili, provided that these:standards are.not related
tealternative systein maintenaice, Tn: tesporise:to DeIegate Lingamfelter's first question, the-March 9,
2012, Opinion. found that'a Tocality may not adopt.a tenance standard that exceeds the st 3
by the BQard of Heaith and" thas, that the- speclﬁc bond ¥ ,quzreme: il & Jei
5.2.215 '(D) M In response t@ the second question, ﬂns Off" ice Dpl

83 29

reguiat;ons would aliow for its operatxon

Delegafe Lingamfelter -did not ask, and the Opinion did not, address;, whether the Tocal non-
maintenance standards exceeding the:regulations promulgated by the Board of Health eontemplated:in his
question were- penmbsxbfe ¥ ‘cases ‘where sewsers or sewerage disposal facilities were not available,
Rather, the question presented in Delegate ngamfeiier ‘s letter was silent as to whether sewage facilities.
were available. Therefore, the 2012 Ogmuon is consistent with the findings.of the, 201 Opinior, and the
tivo.can be read together as holding that Tocalities cannof enact ordinances with standazds or requirements
greater than.those of the state regulations where sewers or sewage facilities are not availgble:.

he Commonwealth follows the Dillon Rule of sirict vonstruction; which “provides
THiint ,pa] corporations: have. only those powers that dre expressly gfanted, those necessauiy or fairly
] ed from expressly granted powers, and those that are essential and mdispensabie i, “Thus, “[w]hen
#loeal Srdinance exceeds the scope:.of this. authar:t} the-ordinance is iovalid.?* Where sewers o' Sewage
facilities are not available, ‘Virgmia Code §§ 215 T(C} and (D) prohibit & iocahty from ‘establishing
standards and reqmtements forthe use of: aItema’twe onsnte systems which exceed ﬂmse estab!tshed by the:

ban thé tise ofan aitamatwe system where the stats rcgu]atmns would allow fﬁr its t}pelrdtmn,c3
Therefore, to-the extent: That public sewer faciiities are unavailable and there are any reqmrements Tor

lity’s ordinanceswhich are iy excess. of the reqmrements set forth in the. Board
g reguianons, the ordinanice exibeds. the scope of the- authsmty grafited to Ibcalities: plirsuant 1o
y{Cyand (D) and vielates the Dillon Rufe.

%, Id atd

Contyyside Tiv. €6,,258 Va, '497 502-05 522 8B 7& 610,512-14 (1999 (citing Bd. of Supvrs 5. Home 316V,
' 17,215 S.E28:453,455-56.(1975) i applying:orollary nile fo counties),

# City of Chesapeake w.Gardnet Enters. [nc., 233 Va. 243, 246; 482 SE2d 817, 814 (1997); sewalso B, of
Supvrs ¥, Reed’s Landitig Corp ., 250- V. 397, 400; 465 S. E2d 668,670 {1995} (j‘{f there-is a reasonable dowbt
‘whether 1eg1s1atwe Power exists, the doubt must be resolved against the focal governing body ),

¥ Ses 2016 Ope Va. Aty Gen. at 53, Section 15.2-2157(D), unlike subsection (C); docs ot contair the,
language, “{wlhen sBwers. of Seweragé d:spbsal facilities are.niot available? thetefore; it 15 presumed that the:
-Gengral Assembly intended for subsection (D} to apply whether® or: 10t & sewer -of Sewerage disposal system is
-available: See-Liogan’y, City Council, 275 Vi, 483, 492, 659 SE.247396, 301 (2008) «(“We. deteruiing the Gemeral
Assernbly?s intent from the words employed n the statutes: %; -see also City of Richmond, vi. Confrere: Ciub of
'Rlo’nmoncf 239 Va. 77, 80, 387.S.E.2d 471, 473 (1990) {“Legislative infentis determined from the plain meaning of
{hewords used.
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Conclusion

Accordmgiy, 1t is. my opxm on that a Virgmla Iacahf:y canno‘é adopt’ reqmrements and standards. for

alternative onsite: sewage system has Been approved. by the Vlrgxma Department of Healtﬁ for use in the
particular circumstances and conditions in which the proposed system is tor be operating,

‘With kindest regards, Lam

Very truly yours,

Kenneth T, Cuceinell; 1T
Attainey General



